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Court of Appeals of the District of Columbia. 


No. 3937. 

Arthur McDonald, Appellant, 

vs. 

The United States. 


a Supreme Court of the District of Columbia. 

Criminal. No. 37531. 

United States, Plaintiff, 
vs. 

Albert S. Sutton, Herbert R. Ruff, Arthur McDonald, 

Herbert Lewis, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District, at the 
times hereinafter mentioned, the following papers were filed and 
proceedings had, in the above-entitled cause, to wit: 

1 Indictment. 

Filed in Open Court Mar. 30, 1921. Morgan H. Beach, Clerk. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, January Term, A. D. 1921. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their oath, do present: 

That one Albert S. Sutton, one Herbert R. Ruff, one Arthur 
McDonald and one Herbert Lewis, each late of the District of Colum¬ 
bia aforesaid, on, to wit, the sixteenth day of January, in the year 
of our Lord one thousand nine hundred and twenty-one, and at 
the District of Columbia aforesaid, by force and violence, and by 
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sudden and stealthy seizure and snatching, and against resistance, 
and by putting in fear, feloniously did steal, take and carry away, 
from and off the person of one Harry A. Mends, then and there 
being, one stick pin, of the value of seventy-five dollars, one pocket- 
book, of the value of five dollars, and three dollars in lawful money 
of the said United States of America, of the value of three dollars, 
of the goods, chattels and property of the said Harry A. Mends; 
against the form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

Second Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

2 That the said Albert S. Sutton, the said Herbert R. Ruff, 

the said Arthur McDonald and the said Herbert Lewis, on, 
to wit, the said sixteenth day of January, in the year of our Lord 
one thousand nine hundred and twenty-one, and at the District of 
Columbia aforesaid, bv force and violence, and bv sudden and 
stealthy seizure and snatching, and against resistance, and by put¬ 
ting in fear, feloniously did steal, take and carry away, from and off 
the person of one Mary Mervis, then and there being, one handker¬ 
chief, of the value of one dollar, one finger ring, of the value of 
twelve dollars, one pocketbook, of the value of three dollars and 
fifty cents, and one dollar and eighty cents, in lawful money of the 
said United States of America, of the value of one dollar and eighty 
cents, of the goods, chattels, moneys and property of the said Mary 
Mervis; against the form of the statute in such case made and 
provided, and against the peace and government of the said United 
States. 

JOHN E. LASKEY, 

Attorney of the United States in 

and for the District of Columbia. 

(Endorsement:) Criminal No. 37531. United States vs. Albert 
S. Sutton, Herbert R. Ruff, Arthur McDonald, Herbert Lewis. Rob¬ 
bery. Witnesses: Harry A. Mervis, A. B. Scrivener, M. P. A True 
Bill: C. J. Gockeler, Foreman. 


Supreme Court of the District of Columbia. 

Friday May 13", A. D. 1921. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Gould presiding. 

♦ * * * * * * 

Come as well the attorney of the United States, as the defendants 
in proper person, in custody of the Superintendent of the Washing- 
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ton Asylum and Jail, and by their Attorneys M. McNamara, 

3 N. S. Bowles and R. I. Miller Esquires; whereupon the de¬ 
fendants being arraigned upon the indictment the reading 

whereof they specifically waive, plead Not Guilty each thereto, and 
for trial put themselves upon the country and the Attorney of the 
United States doth the like. 

Supreme Court of the District of Columbia. 

Friday July 15", A. D. 1921. 

The Court resumes its session pursuant to adjournment, Mr. 
Chief Justice McCoy presiding. 

******* 

Come again the parties aforesaid, in manner as aforesaid, and 
tlie same jury that was respited yesterday; and thereupon the said 
jury upon their oath say that the defendants are each Guilty in man¬ 
ner and form as charged in the indictment; whereupon Albert S. 
Sutton and Herbert R. Ruff are remanded and Arthur McDonald is 
committed to the Washington Asylum and Jail; and thereupon the 
Court fixes the amount of bond for sentence in this case at Ten thou¬ 
sand ($10,000) dollars. 

Supreme Court of the District of Columbia. 

Friday July 29", A. D. 1921. 

The Court resumes its session pursuant to adjournment, Mr. 
Chief Justice McCoy presiding. 

******* 

4 Come as well the Attorney of the United States, as the 
defendants in proper person, Albert S. Sutton and Herbert 

R. Ruff, in custody of the Superintendent of the Washington Asylum 
and Jail and Arthur McDonald according to his recognizance, and 
by their attorneys M. J. McNamara, Hawken and Ilavell and B. 
Emerson. Jr., Esquires; and thereupon the defendants’ motion for 
a new trial coming on to be heard, after argument by counsel, is, 
by the Court overruled, to which action of the court the said de¬ 
fendants by their said attorneys pray an exception, which is noted; 
whereupon it is demanded of the defendants what further they have 
to say why the sentence of the law should not be pronounced against 
them, and they say nothing except as they have already said; where¬ 
upon it is considered by the Court that for their said offense the 
said Albert S. Sutton be imprisoned in the Penitentiary (as desig¬ 
nated by the Attorney General of the United States) for the period 
of fifteen (15) years, to take effect from and including the date of 
arrival of said defendant at said Penitentiary; and the said defend¬ 
ants Herbert R. Ruff and Arthur McDonald be imprisoned in the 
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Penitentiary (as designated by the Attorney General of the United 
States) for the period of seven (7) years and six (6) months each, 
to take effect from and including the date of arrival of said defend¬ 
ants at said Penitentiary; and thereupon the said defendants by 
their said attorneys note an appeal to the Court of Appeals of the 
District of Columbia, from the judgment of the court in this case; 

whereupon the court fixes the amount of bond for costs on ap- 
5 peal at One Hundred ($100) dollars, and the bond for the ap¬ 
pearance of the defendant Arthur McDonald at Seven thou¬ 
sand Five hundred ($7,500) dollars; whereupon the defendant 
Arthur McDonald enters into a recognizance in the sum of Seven 
thousand five hundred ($7,500) dollars with Charles D. Hood, 
surety, to forthwith surrender himself to the custody of the Mar¬ 
shal of this District, to be dealt with and proceeded against accord¬ 
ing to law in case the judgment appealed from shall be affirmed or 
the appeal for any cause dismissed, or the judgment reversed and a 
new trial ordered, or if he, the said defendant depart the court 
without leave. 


Memoranda. 

August 15.1921.—Cost Bond on Appeal, filed. 

August 25,1921.—Time to submit Bill of Exceptions extended to 
and including October 1, 1921. 

September 30,1921.—Bill of Exceptions submitted. 

6 Assignment of Errors. 

Filed January 2, 1923. 

* * * * * * * 

Now comes the defendant, Arthur McDonald, and assigns as 
errors committed by the trial court herein the following: 

1. The refusal of the court to sustain the objection of counsel 
for defendant reserved when the witness, Harry A. Mervis, was per¬ 
mitted to identify and testify as to the value of certain property 
belonging to his wife and alleged to have been taken from her under 
the circumstances as set out in the record. 

2. The failure of the court to sustain the objection of counsel for 
defendant to the introduction of the property hereinbefore referred 
to in evidence. 

3. The error of the court in refusing to permit the witness Kelly 
to tell what purpose was in his mind in questioning the defendants 
with reference to the Schnurr murder. 

4. The refusal of the court to permit the defendant to submit tes¬ 
timony by witnesses offered at the time as to the involuntary char¬ 
acter of the alleged confession testified to by Kelly before the evi¬ 
dence of the alleged confession was given to the jury. 

5. The refusal of the court to grant defendant’s prayer No. 1. 

WILLIAM E. LEAHY, 
Attorney for Defendant. 
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7 Designation of Record. 

Filed January 2, 1923. 

* * * * * * * 

The Clerk will please prepare transcript of record upon the appeal 
of the defendant, Arthur McDonald, and the following papers are 
hereby designated as necessary to be copied: 

1. The indictment. 

2. The plea. 

3. Verdict of Jury. 

4. Judgment and sentence. 

5. Memo: Appeal noted. 

6. Memo: Appeal bond approved and filed. 

7. ’ “ extending time to file record in Court of Appeals. 

8. The Bill of Exceptions. 

9. The Assignment of Errors. 

10. This designation. 

WILLIAM E. LEAHY, 

Attorney for Defendant. 

Supreme Court of the District of Columbia. 

Thursday, January 4th, A. D. 1923. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Stafford presiding. 

******* 

By Chief Justice McCoy. 

Now comes here the defendant by his Attorney, William E. Leahy, 
Esquire, and prays the Court to sign and make a part of the 

8 record his Bill of Exceptions taken during the trial of the 
case and heretofore submitted to the Court, which is accord¬ 
ingly done, nunc pro tunc. 

9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 8, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 37531, Criminal, wherein 
United States is Plaintiff and Albert S. Sutton et al. are Defendants, 
as the same remains upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 5th dav of January, 1923. 


[Seal of the Supreme Court of the District of Columbia.] 


E. W. 


MORGAN H. BEACII, 

Clerk. 


10 In the Supreme Court of the District of Columbia. 

Criminal. No. 37531. 

United States of America 
vs. 

Albert Sutton, Herbert R. Ruff, Arthur McDonald. 

Bill of Exceptions. 

Be it remembered that the above styled cause came on for trial on 
the thirteenth (13th)., fourteenth (14th), and fifteenth (15th) days 
of July, 1921, before Mr. Chief Justice McCoy and a jury. 

Paul B. Cromelin, Esq., Assistant United States Attorney ap¬ 
peared on behalf of the Government; S. McComas Hawken, Esquire, 
appeared for the defendant Herbert R. Ruff, Bertrand Emerson, 
Esquire, appeared for the defendant Arthur McDonald; and M. J. 
McNamara appeared for the defendant Albert S. Sutton. 

And then and thereupon, Messrs. Paul B. Cromelin and S. Mc- 

-Ilawken made opening statements to the jury on behalf of the 

Government and defendants, respectively. 

And thereupon to maintain the issues on its part joined, the United 
States called Harry A. Mervis, who, being first duly sworn, gave 
testimony. 

On direct examination, substantially, as follows: 

That he resided at 1539 “T” Street, Northwest, and owned a con¬ 
fectionery store on Georgia Avenue, Northwest; was the owner of 
an Essex automobile, which he kept in a garage around the corner 
from his residence; that on January lGth, 1921 about twenty-five 
minutes of one A. M. he was placing his car in the garage; that on 
that day he was the owner of a scarf pin, which he identified; 

11 that his wife was sick in bed and unable to be present in 
Court and testify. 

V 

Whereupon, in response to question by counsel for the Govern¬ 
ment, the following occurred: 

“Q. Pick out any property that is yours, or which belongs to your 
wife. 
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Mr. Emerson: I object to anything that belongs to his wife. 

The Court: Objection overruled. 

Mr. Emerson: I note an exception, if your Honor please, on the 
ground that the best evidence as to the ownership of the property 
belonging to any other person is that person’s testimony. 

The Court: Objection overruled. 

Mr. Emerson: Note an exception. 

Mr. Ha when: May we have an exception also? 

Mr. McNamara: That includes all three defendants? 

The Court: Very well.” 

Witness then and thereupon identified a handkerchief as his own 
property; ring and picture of his wife; a scarf pin, bill fold as his 
own property and pocketbook belonging to his wife, it being stated 
by the Court that the exception last hereinbefore referred to ran to 
all of the testimony of this witness concerning any of the property 
belonging to his wife. Witness testified he thought his wife had 
$1.80 in her pocketbook, and that that was his best estimate as to 
the amount if contained, to which testimony of the witness objection 
was made, overruled and exception noted by defendants, that the 
value of the ring was approximately ten dollars; the value of the 
pocketbook was three dollars and fifty cents; and the value of the 
stick-pin was seventy-five dollars. Witness identified defendant Sut¬ 
ton as one of the men he saw on the night in question at his 
12 garage. That when he got to the garage he alighted from 
one side of the car and his wife from the other; that after he 
had put his car in the garage one man held him up at the point of a 
gun and the tall man his wife. Witness could not identify the other 
man who was there. 

Whereupon the following occurred: 

Q. Tell everything that happened and what they said to you and 
what they said to your wife? 

Mr. Emerson: If your Honor please, it seems to me that I should, 
in fairness to my client, object to any testimony as having any bear¬ 
ing upon the defendant McDonald, in view of the fact that only one 
defendant is identified.” 

The Court: I know, but how are they going to do it? Your 
client was there or he was not there. If he was not there, then noth¬ 
ing that the man who was there said can hurt your client. 

Mr. Emerson: It seems to me, if your Honor please, that the jury 
should be instructed that in the absence of my client being identified 
as the man who was there, that this testimony is no evidence against 
him. 

The Court: It may not be, it depends upon what develops in the 
case. 

Mr. Cromelin: We have to put the case in some way. 

The Court: Objection overruled. 

Mr. Emerson: Exception if your Honor please.” 

I would like to make this further ground, that the District At¬ 
torney, in his opening statement, said that the other defendant, whom 
he thought was McDonald,—I asked him whether he thought it, and 
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he said he would prove it, and as I understand it this gentleman is 
the gentleman who is alleged to have been robbed and who should 
identify him, 

13 Mr. Cromelin: Oh no! 

The Court: Objection overruled, whether or not it is proven 
that he had anything to do with it depends on all the evidence in the 
case; not on what this witness says at this minute. Objection over¬ 
ruled. 

Mr. Emerson: Exception.” 

The witness then testified, he told me to throw up my hands and 
“Let us have the rocks.” 1 says, “I haven’t got the rocks.” I says, 
“I have got my ring, and that has got a stone in it,” and I started to 
take my hand down to take off the ring and he says, “Hold up your 
hand.” He said to me, “Keep your hands up.” I says, “I haven’t 
got my rocks.” I says, “My pocket book is in my pocket, back on 
this side (indicating) and he kind of reached around and got that. 
After they got my pocket book they were not so particular about 
the rest, because they must have had an idea that (R., 16) I carried 
a lot of money. He handed me back my ring and says, “Here is 
your watch and chain.” He took it out and held it up, and I told 
him that my mother and father died last year and that was a gift 
from them before they died. He says, “You can have it if you 
want it. They don’t amount to much.” He handed it back. About 
that time he spied my stick pin and he snatched that out. Witness 
testified that it was the same stick pin and bill fold identified by him. 

Then the tall fellow was going through my wife. My wife says 
“I would like to have my marriage ring out of my pocket book.” 
The party spoke up and says, “Oh, I will mail that to you.” He 
told her, “Lady, take your gloves off and let me have your rocks.” 
They both of them had pistols. They after they held us up, they 
told us to go back in the garage and they pushed the door 

14 to and told us it was for what our life was worth to come out 
in the next five minutes. (R., 17.) 

The next time witness saw the defendant Sutton and the prop¬ 
erty taken from him was at police headquarters. (R., 19.) 

Thereupon the following occurred: 

Mr. Cromelin: “I offer the property in evidence, if Your Honor 
please. You may cross examine.” 

Mr. Hawken: “If your Honor please, out of respect to my asso¬ 
ciate counsel, we except to the introduction of the property insofar 
as that belonging to the wife is concerned.” 

The Court: “Very well.” (R., 20.) 

Cross-examination: 

Witness testified that there is a light right across the street from 
the garage referred to; that it was not a dark night; that he saw the 
full face of the man facing him; that he recognized the defendant 
Sutton; that before identifying defendant Sutton at Police Head¬ 
quarters he identified and swore positively in the Police Court that 
a man named Winters, who was then present in Police Court, was 
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the man who had held him up; that Winters was arreted on the 
day after the day of the commission of the alleged offense, on which 
day he was identified by witness; that thereafter witness again saw 
the said Winters, and for the second time he and his wife identified 
the said Winters as the man who had committed the offense. Wit¬ 
ness testified that the man who held him up was a little shorter than 
he was, whereupon the defendant Sutton stood up and it was obvi¬ 
ous that he was taller than the witness. Witness testified that he 
did not then, nor did he, at any time, identify the defendant, Mc¬ 
Donald, as being one of the men present on the right referred to. 

15 And then and thereupon, to further maintain the issue on 
its part joined, the United States produced as a witness, 

Edward J. Kelly, who, on direct examination, testified substan¬ 
tially, as follows: 

That he was a detective sergeant assigned to headquarters, and so 
employed on January 24, 1921; that he and Detective Scrivener 
effected the arrest of the defendants; that after their arrest he had 
several conversations with the defendants. 

Thereupon Mr. Hawken stated that he wanted to examine the wit¬ 
ness as as to whether any statement made by defendants was made 
voluntarilv; and under such examination the witness testified that 
Mr. Scrivener was present with him when he had the first and last 
conversation with the defendants; the first conversation was right 
after the arrest. (R., 37.) That on the 25th witness and Scrivener 
talked with the three defendants Sutton, Ruff and McDonald. 
Scrivener was present with the three defendants on the 29th, and 
between the 25th and 29th witness talked with the defendants Sutton 
and McDonald, but not with Ruff, who had been released on bond 
on the afternoon or night of the 25th. (R., 39.) McDonald was ar¬ 

rested on the night of the 24th on F Street between 6th and 7th 
in company with Otto Seybolth. Sutton and Ruff were arrested 
about half an hour later the same night in the Royal Chinese Cafe 
at 9th and Pennsylvania Avenue. (R., 40.) That they did not 
question the defendants for seven straight days. (R., 41.) That 
they talked to defendants about the Schnurr murder in regard to the 
pocket-book that was taken from Mrs. Mervis in this robbery that 
was found in the barber shop yard conducted by Schnurr; that they 
did not state to defendants that they were guilty of that 

16 murder; that they did not refuse to let McDonald get an 
attorney; that McDonald and Sutton stated they wanted Mr. 

Leahy; that Sir Leahy came to police headquarters and talked 
with these two defendants hack in the squad room the day after their 
arrest. (R., 41.) 

Whereupon the following occurred: 

By Mr. Hawken: 

Q. You had them in three station houses and they were taken 
from one station house to another, were they not? A. No, we didn’t 
take them from one station house to another. 

2—3937a 
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Q. But *hey were in three station houses? A. They were. 

Q. And also at headquarters; you brought them to headquarters 
and talked to them? 

Q. And didn’t you tell them that there were four boys in that 
car that killed Schnurr and that the pocket book was found in the 
front yard of his place and that they were the boyrf. A. No, sir. 

Q. Your conversation with those boys with reference to the 
Schnurr murder was merely in order to pass the time away? 

Mr. Cromelin: Just a moment, I object, if it please the court. 

The Court: The objection is sustained. (R., 42.) 

Mr. Hawken: I desire to note an exception, may it please Your 
Honor. 


By Mr. Ilawken: 

Q. What was your purpose in questioning them in reference to it? 

Mr. Cromelin: I object to that may it please the court. 

17 Anything that the men said, any replies that they made, 
any attitude that was assumed, or anything of that sort is 

proper, but what the purpose of it was I submit is immaterial. 

The Court: The objection is sustained. 

Mr. Emerson: On behalf of the defendant McDonald, I should 
like to note an exception for the reason that the mental condition 
and attitude of this witness is distinctly material as affecting his 
credibility. 

Mr. Hawken: Your Honor will remember the Brand case, where 
the man was questioned in such a way as to create fear in his mind. 

The Court: “Nobody is taking any exception to that. You are 
asking the officer what was his purpose in doing it. Now, you can 
bring out what was said and what was done. No one is objecting 
to your bringing out what was said and what was done, and the jury 
is the judge of it.” (R., 43.) 

By Mr. Hawken: 

Q. Didn’t you tell them that you accused them of this murder? 
A. I did not. 

Q. You just happened to'tell these boys, did you that a pocket 
book was found in front of the place where a man was murdered. 
A. Yes, sir. 

Q. Did you think that they wanted to receive that information? 

Mr. Cromelin: Just a moment. I object. 

The Court: The objection is sustained. 

Mr. Hawken: Your Honor sustains the objection to that? 

The Court: Yes. 

Mr. Hawken: I will certainly have to except on the ground 

18 that it is curtailing my right of cross examination of this 
witness. 

The Court: The objection is sustained. 
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That defendants did not ask him anything about Schnurr having • 
been murdered (R., 44). Witness told them that Schnurr was 
murdered and told them that the Mends pocket book was found in 
front of the barber shop of Schnurr; that he did not tell them it 
looked awfully bad for them; that he told them the other details 
with reference to the killing of Schnurr; that he talked to them 
about half an hour about the Schnurr murder, the finding of this 
pocket book and all the details connected with the murder that he 
didn’t know whether or not he told them, and he did not think he 
did, that in view of the Schnurr murder and the finding of the 
pocket book in front of the shop, that they were going to insist upon 
$10,000 or $25,000 bail for them (R., 45); that he did not tell 
them that unless they confessed or admitted that they held up Mervis 
that they were going to hold them for the Schnurr murder; that 
defendants were not told that unless they confessed the crime for 
which they were on trial they would be held nine months (R., 
45-40). 

Whereupon, the following occurred: 

“Q. So you talked to them for half an hour with reference to the 
Schnurr murder and you state that you did not charge them with it. 
A. I did not, 

Q. You did not accuse them of having committed it? A. No, sir. 

Q. What was your purpose in questioning them, then? 

Mr. Cromelin: I object. 

Mr. Hawken: If it wasn’t for the purpose of instilling fear in 

them in order to get them to confess- 

19 Mr. Cromelin: I object to that. 

The Court: The objection is sustained. 

Mr. Ilawken: I desire to note an exception, may it please Your 
Honor. As I recall, I asked him what his purpose was in questioning 
these defendants, and counsel for the Government objected, and that 
objection was sustained. Then I amended my question by asking 
him if his purpose was not to instill fear into the minds of these de¬ 
fendants in order to get them to confess the offense with which they 
are charged and for which they are now on trial, and your Honor 
sustained that objection. 

The Court: Yes. 

Mr. Hawken: And to that I desire to note an exception.” 

“Witness testified that on the morning of the 29th he talked to 
the three defendants in the squad room at Police headquarters; he 
told them about the Schnurr murder and about the pocket-book of 
Mrs. Mervis being in the front yard of the barber shop conducted 
by Schnurr; told the defendants that he did not want to intimidate 
them or frighten them or accuse them of the murder of this man— 
all three defendants and Mr. Scrivener and himself were present, 
told the defendants that he and Scrivener knew positively where they 
were on the night of the Schnurr murder, but would like for them 
to tell us something about this pocket-book and how it got into the 
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yard of this barber shop (R., 53); that they couldn’t account for 
the fourth man that was in the car, the Lewis car, the night of the 
Mervis hold up; told them that if Lewis was present on the night of 
the hold up they would like to account for him on the night of the 
Schnurr murder; told the defendants that telling anything concern¬ 
ing Mrs. Mervis’s handbag would be an admission of guilt in the 
robberv case and if they had anything to say they could sav it of 
their own free will; thinks Sutton asked if he and RufT and 

20 McDonald could talk it over. They went into a corner and 

%j 

talked quietly among themselves, and after they had talked 
a little while Sutton called witness and he and Scrivener came over 
and sat down and Sutton told them in the presence of the other two 
defendants, the storv of how they had followed Mervis and how they 
had held him up (R., 54) ; the defendant Sutton had admitted his 
part in the hold up the day before. 

On being asked if he had been talking to Sutton about this rob¬ 
bery before that date, witness stated that he had talked to Sutton at 
the time he was arrested until the 29th the morning of the 29th. 
After that, witness didn’t talk to him because he had been injured 
on the knee and was at home about two weeks. 

Witness did not tell Ruff that if he would admit the robberv and 
tell what part he took in it, that he would not be prosecuted, but 
would be used as a government witness; that on the 25th when Ruff 
told witness in police headquarters about how he obtained the 
diamond crested pin that was taken in this hold-up, witness did not 
know at that time that he was so close that he had received anything 
out of the hold-up; witness did not know Ruff was in the neighbor¬ 
hood; witness only thought from Ruff’s statement that he had simply 
received this pin; but after their investigation had developed during 
the week it was found (R., 55) that he was practically one of the 
participants and then he was charged with robbery. In the begin¬ 
ning when it was thought that he had only received the pin from 
two of the other defendants, he was held as a United States witness 
and directly after gave bond. 

Witness was asked if when defendants were arrested, he, witness, 
thought defendants were implicated in the Schnurr murder, 

21 to which question objection was made by counsel for the 
Government, sustained and exception thereto noted by the 

defendants. Witness testified that when first arrested defendants 
Sutton and McDonald denied emphatically having had anything to 
do with the robberv; that thev were arrested on the 24th of January 
and never admitted to anything concerning the robbery until the 
afternoon of the 28th of January, between which dates witness had 
three or four conversations with the defendants. 

Whereupon, out of the presence of the jury the following 
occurred: 

The Court: I will rule that there is nothing to show that there 
was any involuntary confession or any compulsion about the matter 
and the witness may testify (R., 64). 

Mr. Hawken: I desire to have the other officer called and desire 
to cross-examine him with reference to what he said to them, and 
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we would also like to call some witnesses ourselves with reference to 
what was said to them (R., 65). 

The Court: I will rule that the witness may testify now (R., 68). 

Mr. Hawken: If your Honor please, we submit that we have the 
right before even Your Honor rules upon the admissibility of the 
alleged confession to put on the witnesses who were present at the 
time. We have two witnesses in addition to the defendants. As I 
understand, there is another officer who was there present who has 
not been examined, whose name is Scrivener, and there is one wit¬ 
ness that we will call, Mr. Sevboth, and the other witness, Mr. 
Bowles, and the three defendants, to prove that if they were told 
that if they would make statements with reference to this matter 
that the charge in the Schnurr murder case would not be pressed 
against them, and bond would be fixed so that they could obtain 
their release on bond. 

22 Thereupon the Court replied: “I think Sergeant Kelly’s 
testimony is sufficient to raise a question of fact which will 

have to be determined by the jury, and it is enough for me to say 
that there will be sufficient even if the other witnesses were to say 
anything different from what Sergeant Kelly has said. Nevertheless, 
he may testify, and the question goes to the jury as an issue as to 
whether the confession was voluntary.” 

Mr. Hawken: “To the refusal to allow us to offer that evidence at 
this time, before the evidence of the alleged confession is given to 
the jury, and to interrogate these other witnesses and to prove what 
we have just offered to prove, we note an exception as to each 
fact.” 

23 Thereupon the witness upon direct examination in the 
presence of the jury testified: 

On the night of January 24th we arrested the defendant McDon¬ 
ald on F Street, between 6th and 7th Sis. N. W. lie was in com¬ 
pany with a man by the name of Otto Sevbolt, whom we also took 
into custody. A short time afterwards we arrested Sutton and Ruff 
in a Chinese cafe called the Royal Cafe at 9th and Pennsylvania Ave. 
'fhe defendants were all taken to the detective bureau in the District 
Building. While we were in the main office Sutton asked me, 
“What have you brought us in for, Mr. Kelly?” and I replied to 
him (R., 70) “You are arrested in connection with a hold up and 
robbery at 15th and T Sts. of a man and his wife.” He said, “I 
didn’t have anything to do with it.” lie said, “You know I never 
held up anybody for any small amount of money like that.” He 
said, “This particular case you held them up and you didn’t know 
what you were going to get.” So we sent all the defendants to the 
different station houses. The next day, the 25th we ordered the 
precincts to send the different defendants to the detective bureau. 
One defendant Ruff was brought in by an officer from the 9th pre¬ 
cinct and I said, “Let me have him, Officer.” I took him in behind 
the railing in the main office at (R., 71) the detective bureau and I 
said, “Ruff, I want that stick pin, that diamond cluster stick pin 
that came out of the hold up at 15th and T Sts. I know that you 
have got that pin down in your room.” He said, “Yes sir, I have 
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got it down there.” So I called my partner then and I said, “Scriv, 
go down with Ruff to his house and get that pin.” So they left 
headquarters together and I think detective O'Brien went with them. 
They returned in a short while and Scrivener gave me the stick pin. 
We had notified Mr. Mervis, the complainant, to come to head¬ 
quarters to look at these men. Tie and his wife went in the 

24 room on the opposite side of the hallway from the main door 
of the detective office, and I went in and spoke to Mr. and 

Mrs. Mervis, and I said. “I have some men here-” 

Mr. Hawken: I object to any conversation had with them at head¬ 
quarters. 

The Witness: All right. I showed him his pin and he identi¬ 
fied it. 

Mr. Hawken: I object to that. It is immaterial, though, it is all 
right. 

The Witness (continuing): Mr. and Mrs. Mervis at my sugges¬ 
tion, came into the detective bureau in the squad room, and they 
looked these men over, and afterwards I called Mr. Mervis outside, 
and there were several of us went out with him. and I asked him if 
he recognized anv of the men- 

M r. Emerson: We object to any conversation that he had with 
Mr. Mervis, if your Honor please. lie says he (R., 72) called him 
aside. 

Mr. Cromelin: Well, if they object, all right (R., 73). 

“Q. Did you talk to the defendants about anything that had tran¬ 
spired? A. Yes, we talked to Sutton and McDonald in the squad 
room in regard to the stick pin that had been obtained from Ruff, 
and they denied that thev knew anvthing about it. We then 
brought Ruff in. We a^ked Ruff where he got the stick pin. He 
said that he got it on a Tuesday night. Monday or Tuesday night, 
from the defendant McDonald in a lunch room at the corner of 5th 
& G Sts., Northwest. McDonald and Sutton both denied then in 
the presence of Ruff that they had anything whatever to do with 
the stick pin. I said to him, while he was sitting there, “If you gave 
this bov the stick pin, why don’t you tell the truth about it. If this 
boy is onnocent of any hold up or anything about it, or hav- 

25 ing anything to do with the steading of this pin, why put it 
on him?” I said “It is just as bad to accuse an innocent 

person or put an innocent person in trouble as it is to go out and 
hold up somebody.” But, however, they denied all through that 
afternoon that they had anything to do whatever with giving Ruff 
the stick pin.” 

Mr. Emerson: 

“Q. Is this still the 25th you are speaking of? A. That was on 
the 25th. We then brought Seyboth in, in the presence of the three 
defendants that are here, and he said he was present in the lunch 
room-” 
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Mr. Hawken: “Now, just a minute, if Your Honor please. Any 
conversation that occurred in that room between this officer and 
Seyboth or any statements made that were denied by these defend¬ 
ants are not admissible in this case.” 

The Court: Whatever was said in their presence in connection 
with this matter, what they said may go in.” 

Mr. Hawken: “If they deny it? That is the Billings case right 
over, Your Honor.” 

The Court: “If they deny it, then they get the benefit of their 
denial.” 

Mr Hawken: But it is not admissible in evidence—If Your Honor 
has nut ruled on that, we might pass to something else. 

The Court: Very well (R., 74). 

By Mr. Cromelin: 

Q. Whatever Seyboth said in the presence of these men, did they 
make any reply to it? A. They denied it. 

Q. They denied it? A. Yes, sir. 

Q. Now passing that just for the present, take up the next 
26 step. A. Well, the defendants were sent to the station houses 
that afternoon, after that conversation. The next day, the 
26th Ruff was then let out on bond, and was not in the custodv of 
the police department. Sutton and McDonald were brought to tho 
detective bureau at our direction. 1 talked with Sutton very briefiy 
that afternoon, and he still denied his part in the hold up or any 
connection with this pin. 

Q. Who was this? A. Sutton. I asked McDonald—I took him 
off to myself into Inspector Grant’s room and I had a talk w T ith him. 
I told him that we had received certain information of a reliable 
source, that he, Sutton, Ruff and Herbert Lewis had held up and 
robbed Mr. and Mrs. Mervis. I told him, I said, “You heard what 
Ruff said about the stick pin,” and he denied that he had been 
mized up in the hold up. So our talk that afternoon was just gen¬ 
eral in regard to the hold up and what information we had received 
about it. I also told him that there was a pocket book found in the 
yard of a barber shop conducted by a (R., 75) man by the name of 
Schnurr. I said that Schnurr had been murdered in the street, and 
from the information of the police he had been murdered by several 
young fellows; that there was one young man seen going back to tho 
car. At the time not knowing where the defendants were on the 
night that Schnurr w T as murdered, I was kind of the opinion myself 
that they had something to do with this murder, on account of the 
pocket book that came out of this robbery being found there. But, 
however, he denied any connection with the murder or with this 
robbery, but he told me that on the night of the murder he was out 
on Georgia Ave. and named some different fellows that were with 
him; that he had stopped in a barber shop and got shaved, and that 
they went out into Maryland to a fellow’s place that they called 
Rowland Clifton. So, after the conversation that evening, we let 
them go back to the station house. We then started to investigate 
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as to whether their story was true as to where they were on 
27 the night of the murder, and we found out that what they 

said was true, but we were not satisfied with where the fourth 
man was on that night. lie was not with them, and we could not 
account for him. So that was our object in talking to these men, 
trying to determine what had become of the pocket book that was 
taken from Mi’s. Mervis. The next day, the 27th of January, the 
two defendants were brought back to the detective bureau. We did 
not talk anything to them about the case whatsoever. We brought 
them up there and let them wash and gave them something to eat. 
We knew that they had been locked up for several days, and we 
wanted to be as human as we could- (R., 76). 

Mr. Ilawken: Now, just a minute, I object. 

By Mr. Cromelin: 

Q. What did you do and what did you say to them? Don’t tell 
everything that you did? A. We just talked on different subjects 
and let them wash, as T stated. Sent across the street to get them 
something to eat, and then sent them back to the precincts. 

The next afternoon we brought them up again for the purpose of 
letting them wash. That was on the 28th. While up there that after¬ 
noon I talked with Sutton about the hold up. I did not talk with 
McDonald about the hold up that afternoon. Sutton told me that 
he was in the hold up. 

Mr. Emerson: As far as this conversation is concerned, the same 
thing applies as to the previous conversation? 

The Court: Yes, gentlemen of the jury, unless I tell you otherwise 
later in the case, anything said by one of these men not in the pres¬ 
ence of the other, is binding only on the man who said it. 

The Witness: Sutton told me that they were in the hold up and 
that they got very little out of it; that they got this diamond stick pin. 

By Mr. McNamara: 

Q. What was that date? The 29th? A. The 28th—a 
2S pocket book from Mr. Mervis with three or four dollars in it. 

In Mrs. Mervis’s pocket book there (R., 77) was a wedding 
ring. I asked him what became of the wedding ring, and he told me 
that he threw it in the sewer at the corner of 3rd and F Sts., North¬ 
west. I asked him what sewer and he said the northwest corner. I 
asked him if he took the wedding ring out of Mrs. Mervis’s pocket 
book, and he said “No sir,” that lie did not. The wedding ring was 
given to him by another party that was in the hold up, but he did 
not mention the name. So we sent them back to the precinct again. 
We made arrangements with the Sewer Department to search that 
sewer for the ring. T was injured that night and I did not get a 
chance myself to go there the next morning, but my partner did and 
he can testify to his part of that. 

On the morning of the 29th I came down for the purpose of talk¬ 
ing to these defendants, and I talked with them, and I told them that 


ARTHUR MC DONALD VS. THE UNITED STATES. 


17 


we were very anxious and would like to know what became of the 
pocket book that was taken from Alervis, that that pocket book had 
led into a murder case; that it was found in the yard of a barber shop 
conducted by Mr. Schnurr; that I did not want to intimidate them 
or frighten them, about this murder case, but the police would like 
to find out what became of it. I told them that they did not have to 
tell me anything about it unless they wanted to; that we would prob¬ 
ably find out in the long run. I toid them “If you tell us anything 
about it, you tell us of your own free will, and if you do tell anything 
about this pocket book, I want to say to you that it will be an ad¬ 
mission of guilt in the robbery case” (R., 78). 

So they asked if we would let them talk it over together. So we 
did. The three of them went over there in the corner of the squad 
room at the detective bureau there and talked for several minutes. 
Ruff had been brought in that morning by Mr. Scrivener, and 

29 after they talked for several minutes Sutton said “All right, 
Mr. Kelly, we will talk to you.” So the three defendants, Mr. 

Scrivener and myself sat around in a circle and Sutton did the talk¬ 
ing for the crowd. 

He says that on the night that Mr. and Mrs. Mervis—these other 
two defendants were present there—I want you to understand that 
(R., 79). That he and McDonald, Ruff and Herbert Lewis had 
planned to go out to Marvis’s store at Georgia Ave. and Park Road 
and after Mervis closed the store they were to follow him and hold 
him up and rob him of his money; that it was on a Saturday and they 
thought that his proceeds would be very heavy; or his sales would be 
very heavy, and that he would bring a large amount of money home 
with him. They got into a Ford coupe owned by Lewis and drove out 
to Alervis’s store. That Mervis closed up and he and his wife and 
some other man came out and got into Air. Mervis’s car and started 

in towards the eitv: that the four defendants followed behind him 

& * 

until they got to the coiner of 15th and U Sts., when the man that 
was in company with Mervis got out of the car. Mervis and his wife 
then proceeded in their automobile down to the garage on 15th St., 
just adjacent to the building on the corner of 15th and T, and as 
Mervis and his wife stepped out, he said that he help up Air. Alervis 
and AlcDonald held up Airs. Mervis; that AIcDonald wore a mask; 
that he took from (R.,80) Air. Alervis three or four dollars in money 
and a stick pin: that AlcDonald took Airs. Alervis’s hand bag. He 
said that in the hand bag was a wedding ring. That he obtained the 
wedding ring several days afterwards from McDonald. He said he 
obtained it in this manner, he asked him, ”What became of the wed¬ 
ding ring?” and he said “I still have it.” He said. “Why don’t you 
get rid of it?” He said, “He gave it to me and I threw it in the 
sewer.” He said that after they held up these people they 

30 went down to 15th and Swan St., where Ruff and Lewis were 
waiting in Lewis’s automobile; that they then drove away, 

and after some little distance they divided the proceeds and each of 
them got about six bits, as he expressed it. He said that as they 
drove down 15th St. that they tossed the pocket book that belonged 

3—3937® 


IS • ARTHUR MC DONALD VS. THE UNITED STATES. 

to Mr. Mervi9 into an automobile that was standing in front of an 

apartment house. He completed his story. Then I asked the other 

defendants, McDonald and Ruff, if they heard the statements made 

by Sutton and Ruff, if they heard the statements made by Sutton 

right then (R., 81) and there. They said they did. I asked them if 

it was true, and they both said it was true. I then got up and started 

away, and as I left them they were making arrangements with Mr. 

Scrivener to take Mr. Scrivener and Mr. Swenev over the route that 

%/ 

they had gone to show them where they had thrown this second 
pocket book—Mrs. Mervis’s pocket book, the one that we were anxious 
about. Thereupon the witness identified each one of three defend¬ 
ants” (R., 82). 

31 That on January 27th and 28th defendants were brought 
to headquarters in order that they might be permitted to 

wash; that on January 28th the defendant Sutton made a statement 
as to the fact of the participation of defendants in the rohberv, and 
that on the 29th the defendant Sutton made a statement, during the 
making of which the other defendants neither agreed, nor disagreed. 

Cross-examination: 

Witness testified that he knew bonds of defendants were pretty 
high, but he did not believe he told them they were held in the 
$25,000 bond: that he told them the bond was made pretty high on 
account of this pocket book being found in the Schnurr yard (R., 
83). That from January 24th to January 29th the defendants were 
confined at different station houses; that on the 24th defendants 
were questioned from one-half to three quarters of an hour; on the 
25th about an hour, during which time the Schnurr murder wa 9 
discussed; that on the 27th defendants were again brought to head¬ 
quarters, that they might be permitted to wash, as well as on the 
28th. Witness did not know whether pocketbook found in yard of 
Schnurr residence was shown to defendants, or not; that "on the 
29th of January, five days after the arrest of defendants, statements 
previously testified to comprising alleged confession were made; 
witness testified that the detective had suspected that the defend¬ 
ants were implicated in the Schnurr murder; that the defendant 
McDonald continuously from Monday, on Tuesday, Wednesday, 
Thursday, and Friday on the occasions that witness talked to him, 
(R., 105) denied being implicated in the robbery of the prosecuting 
witness herein. 

32 That then and thereupon, the United States to further 
maintain the issues on its part joined, produced as a witness, 

Thomas F. Sweeney, who, being first duly sworn, testified, 

On direct examination, that between the date of January 10, 
1921 and January 29th, 1921, he was a detective sergeant assigned to 
headquarters; that pursuant to request of detective Scrivener on 
January 29th he accompanied him and the defendants to 15th and 
Swann Streets, and various other places between there and Georgia 
Avenue. 
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That then and thereupon, the United States to further maintain 
the issues on its part joined, produced as a witness, Arthur B. 
Schrivener, who testified, 

On direct examination, that he was a detective sergeant assigned to 
duty at headquarters and the officer, who, with detective Kelly, 
participated in the arrest of the defendants on the night of January 
24th (IL, 110). We did not talk with them that night. In fact, 
I did not. The next day we talked with them, on the 25th and I 
went with Ruff, after Kelly called me and said that Ruff had a 
pin. lie said that he had a (R., 110) pin in his room. I went down 
to his house with him and got a stick pin and brought him back to 
headquarters. 

“Q. Is that the stick pin?” (Handing same to witness.) A. Yes, 
sir.” 

Ruff said the pin had been given to him by McDonald in a cafe 
at 5th and G Streets to hold. We took the pin in before McDonald 
and Sutton and they denied any knowledge whatsoever of the pin 
at that time. 

On the morning of the 29th witness went to the sewer at 3rd and 
F Streets, X. W. and there in the presence of Mr. Fitzgerald of the 
Sewer Department, we took from the sewer a wedding ring (R., 
111 ). 

33 “Q. Is that the ring? (Handing ring.) A. It is.” 

Then I went to Ruff's house and brought him to head¬ 
quarters and I also brought McDonald and Sutton up there. Mr. 
Kelly asked them about the pocket book—Mrs. Mervis’s pocket book, 
and he said he wanted to know what happened to this pocketbook 
after the robbery. He said, “Anything that you may say about this 
pocket will be an admission of guilt in the robbery case, but at this 
time we would like to know just what happened to this pocket book 
after the robbery occurred.” After these three consulted together, 
Sutton said that he was ready to tell us what happened to the pocket 
book. He related the storv that he and McDonald and Sutton and 

V 

Ruff and Lewis went from 4th and G to Mends’s store on Georgia 
Avenue the night of the 15th and waited there until the store was 
closed and followed him from his store down to the place of the 
robbery; that he Ruff and Lewis (R., 112) waited on Swann Street 
with the car while he and McDonald went around and stuck up 
Mr. and Mrs. Mervis. Mr. Kelly asked McDonald if that was true, 
and he said it was; also Ruff. That they had received six bits, 75 
cents as their share of the proceeds. They said that they threw the 
pocket book at First and Florida Avenue and that they would take 
us down there and show us (R., 113). Mr. Kelly did not go. He 
was suffering from a bad knee and I went with them, Ruff, Mc¬ 
Donald and Sutton. They carried us up to where the robbery took 
place, where the car stood on Swann Street and they carried us 
through Swann to 14th up 14th to R, through R to 13th, up 13th 
to Florida Avenue, through Florida Avenue to Berry Place, Berry 
Place to Georgia Avenue, down to Dudley Street and over to 5th 
Street, down to Florida Avenue, up to 1st and Florida Avenue, where 
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McDonald said that he threw it at the sewer. He would not 

34 say that it went into the sewer, but he said that he threw it 
at the sewer at 1st and Florida Avenue, after removing the 

ring and the money” (R., 113). 

On cross examination witness testified that he was present on Jan¬ 
uary 29th when the alleged confession was made by one of the 
defendants; that he, the witness, was only present on two occasions 
when defendants were questioned, on the 25th and 29th days of Jan¬ 
uary; that he knows the defendants were brought to headquarters 
on various days to be questioned; that Detective Kelly told defend¬ 
ants that pocketbook had been found in the yard of or near the 
barber shop of Mr. Schnurr, who was killed; that they were told that 
they would have to give a very high bond because it was thought 
they were implicated in the Schnurr murder. 

And then and thereupon, the prosecutor announced the case of 
the United States closed. 

Whereupon, the defendants, in order to maintain the issues on 
their part joined, produced as a witness, Otto Seyboth, who, being 
dulv sworn, testified: 

On direct examination, in substance, as follows: 

That about the middle of January, 1921 he was in a lunch room 
in company with Mr. Ruff, Mr. Sutton, Mr. McDonald and a man by 
the name of Lewis, when a pin was passed from Mr. Lewis to Mr. 
McDonald, who in turn gave it to Mr. Ruff; that he took no special 
notice of the pin, but that he thought that the pin offered in evi¬ 
dence on behalf of the Government was the same one; that Lewis 
asked McDonald if he wanted to buy a pin and that McDonald said 
“no’*, but that he thought thereafter Ruff gave Lewis $20 for the pin, 
whereupon Lewis advised Ruff not to try to sell the pin in Wash¬ 
ington. because he, Lewis and a “cop” had held a fellow up and 
got it from him; that Lewis advised Ruff to take it out of town and 
sell it, mentioning particularly the City of Philadelphia, 

35 where Lewis said he, Ruff, could get a good price for it; 
that at the time Lewis said he, had thrown a ring into a 

sewer, stating where he had thrown it. 

On cross-examination, witness testified that the detective had asked 
him yesterday what his testimony was going to be on the stand 
todav. 

t/ 

On cross-examination, witness testified that he told the detectives 
at headquarters after the arrest of defendants that he had seen 
Lewis give the pin to McDonald, who passed it to Ruff in the lunch 
room at Fifth and “G” Streets. Witness further stated that he does 
not recall whether he told the officers that Lewis had anything to 
do with the pin (R., 13G). That at the time Sutton and McDonald 
and Ruff were there and they denied that the stick pin had passed 
from McDonald to Ruff; that witness on January 25th, told the 
officers at headquarters that he did not hear any conversation that 
took place when the pin was passed (R.. 137). During cross exami¬ 
nation of the witness counsel for defendants objected to the attitude 
of the prosecutor in smiling as he examined the witness. 
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Whereupon the following occurred: 

“Mr. Emerson: May it please Your Honor, I want to object to 
Mr. Cromelin sitting there and smiling in that way when he is 
asking a question. 

The Court: If you have it in your ability to frown when you ask 
a question, Mr. Cromelin, will you be good enough to do so? 

Mr. Hawken: It does seem to me that comments by the Court 
carry great effect and great weight with this jury. 

The Court: I hope they do. 

Mr. Hawken: I know they do, they always do, and it is preju¬ 
dicial to these defendants, and when counsel rises to his feet 

36 and calls attention to the fact, just after Your Honor has 
made a ruling, that counsel is laughing and looking at the 

jury and smiling and asking this witness, and then your Honor 
turns around- 

The Court: Nothing was said about Mr. Cromelin looking at the 
jury and smiling. With all due respect to Capt. Emerson, I never 
heard such an absurd objection made before, when he objects to 
anyone, when lie looks at a witness, smiling. You may take an ex¬ 
ception to what I have said and you may take an exception to that 
remark. When I see Mr. Cromelin doing anything improper I will 
call him down for it, but he was doing absolutely nothing improper. 

Mr. Hawken: Were you looking at his face? 

The Court: Yes, I was looking at his face. 

Mr. Hawken: Wasn’t he smiling? 

The Court: He was smiling. 

Mr. Cromelin: Certainly. 

Mr. Hawken: Smiling at the witness, and in view of the situa¬ 
tion which has just arisen and the comment by the Court with 
reference thereto, that if possible for him to frown instead of smil¬ 
ing. I move that a juror be withdrawn and the case continue. 

The Court: The motion is overruled and you may have an ex¬ 
ception. 

Mr. Hawken: I desire to note an exception. 

“Witness did not hear the conversation that transpired prior to 
the time that the selling of the pin came up; that he then went 
over and looked at the pin. Witness knew that there was a valua¬ 
tion put on the pin but he didn’t know what (R., 143-144). The 
four of them placed a valuation upon the pin. Then it was agreed 
that Ruff was to sell the pin” (R., 146). 

37 Witness testified that he saw Ruff give Lewis $20.00 for 
the stick pin. 

That then and thereupon, in order to maintain the issues on 
their part joined, the defendant, Albert S. Sutton, after being first 
duly sworn testified: 

On direct examination, substantially, as follows: 

That he was tw'enty-two (22) years of age, was first arrested on 
the afternoon of January 24th by Detective Wilson, taken to No. 
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6 Police Precinct, released and thereafter about 10:30 or 11 o’clock 
at night of the same day rearrested in company with Ruff, by De¬ 
tectives Burlingame, King, Scrivener and Kelly, and taken to 
Police Headquarters; that he was questioned the next day bv De¬ 
tective Kelly with reference to different robberies (R., 151), the 
robbery of a Chinaman, robbery of a grocery store, robbery of Mr. 
Mervis, and then he asked witness if he had read about (R., 151) 
the murder of a man named Selinurr; then he got witness by him¬ 
self and kept asking him questions about the Mervis case; that lie 
was questioned for about two (2) hours and a half on that morn¬ 
ing and again in the afternoon of the same day; that on the fol¬ 
lowing day (Wednesday) he was again brought to police head¬ 
quarters from one of the precincts, remaining at police headquar¬ 
ters from about ten or half past ten o’clock in the morning, until 
about live o’clock that afternoon; that lie was brought back to Police 
Headquarters on Thursday and again questioned about the mur¬ 
der, in company with the defendant, McDonald; that Inspector 
Grant claimed to have in his possession a clip from a 45 automatic 
revolver, which he said was found in defendant McDonald’s room; 
that the hat of the deceased man Sehnurr was shown to the defend¬ 
ants and that the Detective seemed to be positive that the 
38 defendants were connected with the said murder; that on 

Friday the defendants were again brought to Police Head¬ 
quarters, when the witness Seyboth stated to the detectives that 
be was present when Lewis passed the stick pin to McDonald, and 
McDonald passed it to Ruff; that he, witness, was in the lunch 
room when the defendant, Ruff, bought the stick pin from Lewis. 
That Lewis had previously told the witness where he had obtained 
the stick pin as well as a ring which he (Lewis) stated he had 
thrown in a sewer at the corner of Third and “F’’ Streets, N. W„ 
that the witness and the defendant. McDonald were told that thev 
could not make a bond because of the murder, but that later they 
were told they could make a bond in the sum of $25,000; that on 
Saturday the defendants were again brought to Police Headquar¬ 
ters; counsel for defendants offered to prove what conversation took 
place among the defendants when they were talking by themselves 
(R., 1G3), before the alleged confession was made by the defendant, 
Sutton, as affecting the motive impelling him to make the said 
statement, which offer was overruled and exception noted by Mr. 
Ilawken, counsel for the defendant, Ruff (R., 1G4). 

Whereupon the following occurred: 

Mr. Hawken: I will let go as my offer what I have just said to 
Your Honor, in the economy of time, as to what I would prove by 
this witness, and to Your Honors refusal to permit me to do that 
I desire to note an exception (R., 1G4). 

The Court: Very well. 

Bv Mr. Hawken: 

Q. Was the bond finally reduced—were you told the bond would 
be reduced? A. No, sir, i wasn’t told that. 
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39 Q. Did they tell you what the amount of bond was to be.. 

A. I wa 9 still under the impression it was $25,000. 

Q. Did you make a statement to the detectives with reference to 
the Mervis hold up or alleged hold up? A. Yes sir, for the three 
of us. 

Q. Why did you make that statement? A. Why, we came to 
the conclusion that we would rather have a charge of robbery 
against us than first degree murder. 

Q. Were you told that the charge of first degree murder was 
going to be placed against you? 

Mr. Cromelin: I object to his leading the witness. The witness 
is intelligent and he can state the whole conversation. 

The Court: Yes, I do not think you should lead him. 

By Mr. Hawken: 

Q. What were you told with reference to the charge of murder? 

The Court: Haven’t you gone over that? Do you mean on this 
particular Saturday now? I don't want to choke off your cross- 
examination, but I have been following it fairly well. You have 
taken the witness from Monday down to (R., 165) Saturday, and 
he has told about these things, and are you going over all that 
again ? 

Mr. Hawken: I would like to have his answer read to me. Of 
course I am not going all over that again. 

By Mr. Hawken: 

Q. Did you commit this robberv of the Mervises? A. No. 

Q. What was in your mind at the time you made that statement 
with reference to what you could do later? A. Why, we were per¬ 
fectly satisfied that we would be acquitted of the robbery, and we 

knew that in any event we would have to stay in jail even 

40 if they couldn’t implicate us in the murder. 

Q. After you made this alleged confession were you re¬ 
leased on bond? A. No, we were not released on bond. 

Q. When you were released on bond, were your bonds later re¬ 
duced or fixed? A. Monday, when we got out preliminary at the 
police court, our bond was fixed. 

Q. So that your bond was not fixed until after you had gone to 
police court, where vou had a hearing and the bond was fixed. A. 
Yes (R., 166). 

Q. What was the amount of bond that was fixed? A. $3,000 (R., 
167). 

Q. When you were arrested and they did not tell you what for, 
how many robberies did they question you about? You said they 
questioned you about a number? A. Three. 

The Court: What difference does it make. Suppose they asked 
him about a hundred. On the other hand, suppose they asked him 
about two. What difference does it make? 
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Mr. Hawken. It shows that they wanted to try to fasten—some¬ 
thing on this man. 

The Court: The objection is sustained. lie has already testified 
that they asked him about some robberies. 

Mr. Hawken: 

Q. And they never connected you up with any one of them? 

Mr. Cromelin: I object to that. 

The Court: Objections sustained. 

By Mr. Hawken: Did they connect you up with any one of them? 

Mr. Cromelin: I object. 

41 The Court: Objection sustained. 

Mr. Hawken. I desire to note an exception to the last 
three ruling- sustaining the objection. 

The Court: All right.” 

On cross-examination, witness testified that he was with the de¬ 
fendant, McDonald, one day on “F” Street, when they met the prose¬ 
cuting witness, Mervis, who stopped the defendants, and engaged 
with them in conversation for fifteen or twenty minutes; that when 
the defendants were questioned Inspector Grant had told them that 
it looked pretty bad for them, that he, Inspector Grant was thor¬ 
oughly convinced that they were implicated in the murder; witness 
testified that on Saturday morning he told the detectives that he, 
McDonald and Ruff had gone to the store on Georgia Avenue for 
the purpose of robbing Mervis, but that when about to say why he 
had made this statement, counsel for the Government objected, which 
objection was sustained by the Court and the witness not permitted 
to testify what impelled him to make the statement, to which action 
of the Court in sustaining the objection was excepted to by Mr. 
Hawken, counsel for the defendant, Ruff, for the reasons indicated. 

Whereupon, the following occurred: 

Q. You told him you followed the car from that point down to 
the place where the garage was near the corner of 15th. & T? A. 
Yes, sir, I told him that because they had outlined- 

Mr. Cromelin: I object. 

Mr. Hawken: Surely he may state that, Your Honor. 

The Court: He may not say why he told him, but he may say 
whether or not he told him that. 

Mr. Hawken: May it please your Honor, I can see just 
4*2 exactly what counsel has in mind. 

The Court: You may ask if he said so and so, and he may 
not give any reasons as to why he said it. 

Mr. Hawken: He cannot say why he said it, Your Honor? 

The Court: No. 

Mr. Hawken: All right, Your Honor.” 

Witness testified that on the night of the alleged holdup until 
about nine o’clock P. M. he was at the defendant, McDonald’s apart¬ 
ment, and that thereafter he returned to his home. 


ARTHUR MC DONALD VS. THE UNITED STATES. 25 

Thereupon the defendant, Albert S. Sutton was asked if he went 
home on the night in question and he replied that he did. He was’ 
then asked who was present at home, and he refused to answer. 

Witness testified that on June 2, 1911 he was convicted of petty 
larceny; July 10, 1913 he was convicted of petty larceny; August 
12, 1913 he was convicted of two cases of housebreaking and on May 
14, 1916 he was convicted of robbery (R., 190). 

On re-direct examination, the following occurred: 

By Mr. Hawken: 

Q. “Did any member of your family see you on the night of the 
16th of January, Saturday night?” 

The Court: “He has refused to tell us who was there, so you cannot 
ask anything further about it.” 

Mr. McNamara: He said none of them saw him. Your Honor. 

The Court: He has refused to say who was there. 

Mr. Hawken: Merely because he refused to say who w T ere there, is 
that any reason why on redirect examination I could not go on 
further with reference to the matter? 

The Court: Mr. Cromelin may go back to that on cross 
43 examination and then you can then have your redirect. He 
refused to say who was there. He didn’t say he didn’t know 
who was there, but he refused to answer. 

Mr. Hawken: May it please Your Honor, on redirect- 

The Court: Mr. Cromelin, do you want the matter pursued? 

Mr. Cromelin: Yes, Your Honor. 

_ * * 

The Court: Very well, you may ask him the question. 

Mr. Cromelin: Who was there on that night- 

Mr. Hawken: Just a moment, Your Honor. Will Your Honor in¬ 
dulge me just one second? Sutton, without regard to the feelings of 
others- 

The Court: Wait a minute. Do you want this matter pursued or 
not? 

Mr. Hawken: I want it pursued, I want to direct his attention- 

The Court : The Court will let vou direct his attention to noth- 

V 

ing. Mr. Cromlin, go ahead and pursue the matter. 

Mr. Cromelin: I want to get the names of the four adult persons in 
the house on the night you claim you got there a quarter after 10. 
A. I did not see them. 

Q. What were the names of the four adult persons who were there 
in the morning when you woke up? A. I would like to speak to 
my attorney first. 

Mr. Hawken: I would like to advise the witness, Your Honor. 

The Court: You may not advise him on anything. 

Mr. Hawken: I desire to take an exception. The Court refuses 
to permit me, representing this defendant, to tell him from the trial 
table the course I think he ought to follow and what his rights 
are. 


4—3937a 
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44 The Court: He hasn’t any rights except to answer. The 

• idea that counsel can, when no consitutional question arises, 

advise his client on the witness stand from the trial table, is some¬ 
thing new to me. 

Mr. Hawken: Any proper advice, Your Honor- 

The Court: I have ruled and that is all there is to it. If vou want 
this matter gone into, Mr. Cromelin shall go into it without being 
interrupted and the witness will answer the questions. If he does 
not, he will take the consequences, if Mr. Cromlein insists upon 
pressing the questions. That is all there is to it. If counsel for the 
defendant does not like my ruling on that, he may take an excep¬ 
tion. The Court of Appeals is open to him. Now, then, answer the 
question. 

Mr. Hawken: May it please Your Honor- 

The Court: I am through listening to any argument about the 
matter. Go ahead with your question, Mr. Cromelin. 

Mr. Hawken: May it please your Honor- 

The Court: I will not listen to anything more about the matter. 

Mr. Hawken: I have a motion to make, may it please Your Honor. 

The Court : What is the motion? 

Mi’. Hawken: My motion is that Your Honor has shown some 
little excitement in this matter, your voice has been very loud, and 
I am afraid Your Honor has prejudiced this jury. 

The Court: My voice is what God Almighty made it. Some¬ 
times—I wont say that. I have ruled. Do you want to go ahead 
with the examination or not? 

By Mr. Cromelin: 

Q. What are the names, Mr. Sutton? A. I do not want to 
answer. 

45 By Mr. Hawken: 

V 

Q. Why don’t you want to answer? 

Mr. Cromelin: I object. 

The Court: The objection is sustained. 

Mr. Hawken: I desire to note an exception. 

' By Mr. Hawken: 

Q, You have not been convicted since 191G. 

Mr. Cromelin: I object to that. 

The Court: Sustained. 

Mr. Hawken: I did not know what the record showed. Was this 
last one vou read in 1916? 

Mr. Cromelin: That is right. 

Mr. Hawken: That is all I want to develop. 

Mr. Cromelin: Let me ask one further question. 
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Q. You are the same Robert S. Sutton who in New Orleans, 
since 1916 was convicted of housebreaking and robber} 7 ”, aren’t you? 
A. Yes 19o). 

Q. What was the date of your conviction of those offenses? A. 
January 6, 1920” (R., 196). 

That then and thereupon, the defendants in order to further 
maintain the issues on their part joined, produced as a witness, the 
defendant, Arthur T. McDonald, who being first duly sworn, 

On direct examination, testified substantially, as follows: 

That he was first arrested on January 24, 1921 when he was 
taken to Police Headquarters where he asked what he was arrested 
for and was told that he would find out later on; that he asked if 
he could see an attorney and was told they might get him one in 
two or three days; that he made an effort to obtain bond. 

46 but was told he could.see no one under three days and was 
permitted to see no one until the following Friday or Sat¬ 
urday; that he was taken to No. 4 Precinct that night anil brought 
to Police Headquarters, the following day, questioned by Detectives 
Kelly, Scrivener, Burlingame and Inspector Grant, and accused of 
two or three different robberies including the robbery of the prose¬ 
cuting witness, Mervis; that the detectives refused to let him see 
either of the two lawyers he asked for; that he was again brought 
to Headquarters on Wednesday, January 26th, where he was again 
questioned by the same detectives about Mervis being held up and 
showed him a pocket book and a stick pin and (R., 200) with ref¬ 
erence to the murder of Mr. Schnurr, and that be was there accused 
as being one of the men who had committed the murder; that on 
this afternoon he was questioned for 1 l /> hours or two hours; that 
on Thursday, January 27th, he was again taken to Police Head¬ 
quarters and questioned and on this day was accused by Inspector 
Grant of being implicated in the Schnurr murder, as well as the 
Mervis robber/; that on Friday morning, January 28th, he was 
again taken to Police Headquarters where he was again questioned 
about the offenses above referred to; that he was constantly “(/rilled” 
from the time he was arrested until he was out on bond; that De¬ 
tective Burlingame showed him a revolver clip, which he said had 
been taken from the pistol that shot Schnurr, and which in turn had 
been taken from the room of the witness; that cartridge clip in 
question was brought back by witness in his personal belongings 
from the army; in fact it did not belong to witness but to the gov¬ 
ernment; witness should have turned it in ; but it got down in his 

bag and he brought it back with him. (R., 203) that be- 

47 tween Monday, January 24th, and Saturday, January 29th, 
witness made repeated efforts to obtain his release under bond, 

“and they told me there was no use for me to try to get out on bond, 
that they had put this charge against me and that unless I told them 
of something of one of the other I was charged with, that I would 
have to stay down there nine months before I would be indicted, 
it would be nine months—if I was not guilty it would be nine 
months that they could keep me iri jail regardless of any bond, and 


28 


ARTHUR MC DONALD VS. THE UNITED STATES. 


I asked them what the amount of the bond was, and they told me 
$25,000, and I asked them to phone my people, if I could have 
some of my people called up and they said there was no use getting 
any bond.” 

And that on this morning the following occurred: 

A. Well, they came to me and told me that Sutton or Ruff had 
made a confession of this hold-up and said that I was with them, 
and asked me if I knew anything about it, and I told them I did 
not. They brought Sutton and Ruff in front of me, and one or 
the other, I disremember which one, made the statement, and they 
said, is that right, and I said, “Sure.” I told them I would say 
anything if I could get out on bond and at my trial I would prove 
mv innocence. If Mr. Kellv will tell you the truth he will tell 
you the same thing that I am telling, that I said at my trial I will 
prove my innocence. 

Q. Did you have anything to do with the robbery of either Mr. 
or Mrs. Mends on the night of the lGth of January or at any time? 
A. No, sir.” 

Witness testified that he saw a stick pin resembling the one which 
had been offered in evidence by the Government in the possession 
of a man named Lewis in a lunch room at the corner of 
48 5th and “G” Sts. N. W., and with reference thereto testi¬ 
fied as follows: 


“A. I live around on F St. and I generally go around there to get 
meals, or once and a while to get meals. I go in there in the morn¬ 
ing early and in the evening, and the early part of the evening I 
met several boys sitting around talking, and this fellow was in the 
bunch—he asked me, he said, “Mack, do you want to buy a stick 
pin”? and I said “Let’s see it”, and I looked at it. and said, “What 
do vou want for it,” and he said “What do you think it is worth?” 

• 7 

and I said. “I don't know,” and he said “Give me twenty bucks for 
it,” and I laughed at him, and Ruff says “Let’s see it”, and I handed 
it to Ruff, and him and Ruff had a conversation about the pin. 
That is all I know about any stick pin until I seen it at head¬ 
quarters, and they showed it to me and asked me, and I don’t know 
whether that is the same pin they showed me at headquarters or 
not.” 

Witness testified that he had known the prosecuting witness, 
Mervis for two (2) years, both socially and in a business way, and 
that after his release on bond, while in company with the defendant 
Sutton, on F Street. N. W., they met the said Mervis, who was asked 
by the defendant, Sutton, “Do you know what you did”, “Do you 
know what you are doing, sending a man to the penitentiary for 
nothing”? Whereupon said Mervis said he didn’t know what he 
was doing and when asked by the defendant, McDonald, “Do you 
think I was in it”, the said Mervis stated “No, I positively say you 
wasn’t there.” 

On cross-examination, witness testified that he had been getting 
his meals at the lunch room at Fifth and “G” Streets, N. W., two 



ARTHUR MC DONALD VS. TIIE UNITED STATES. 


29 


or three times a week for possibly tw'o (2) months; that Detectives 
Kelly, Scrivener, Burlingame and Inspector Grant told him 

49 they could keep him in jail for nine (9) months if they 
placed a charge of murder against him. Witness on July 

2, 1916 w T as convicted of joy riding and sentenced to one year in 
jail” (R., 221). 

That then and thereupon, the defendants in order to further 
maintain the issues on their parts joined, produced as a witness the 
defendant, Herbert Ruff, w 7 ho testified: 

On direct examination: That he w r as first arrested on January 24, 
1921, taken to Police Headquarters and thereafter sent to No. 9 Pre¬ 
cinct; that when asked about the stick pin he stated that he had one 
which had been obtained from Lewis, and thereafter w*ent to his 
home, got the stick pin and turned it over to Detective Kelly; that 
lie stated he had bought the pin from Lewis when were present, the 
defendants, McDonald and Sutton; that he had a conversation with 
his attorney who was told by Detective Kelly that they would hold 
him, (Ruff), only as a Government witness; that he was released 
and re-arrested on the following Saturday morning, taken to Police 
Headquarters where he w^as told: 

“McDonald and Sutton have confessed to this thing and you had 
just as well make a clear breast of it, and if you don’t we have got 
a little charge we are going to put against you and we are going to 
press it. I told them I knew nothing of the murder. I told them 
that right along. Detective Kelly got a pocketbook and shook it at 
me and said this pocketbook was found in front of the barber’s yard 
that was murdered and you had something to do with it, with the 
murder, and we can hold you on a charge of murder, put a charge 
of murder against you. We know you are guilty of these crimes 
and if you don’t confess to this we are going to put a charge of mur¬ 
der against you and your bond will be $25,000, and we can hold you 
in jail for nine months.” 

50 Whereupon, 

“A. I was taken back to the squad room. They said “You had 
better go back and talk to Sutton and McDonald,” and I w’as taken 
back to the squad room, they were there, and we w^ent over in the 
corner together and discussed matters, and we agreed to confess to 
the Mends case, so that w r e could know r that when we came to trial 
w r e would be acquitted, rather than take the crime or charge of 
murder. 

Q. Did you get out on bond that day? A. I w 7 as taken from 
there—Sutton and McDonald were taken back to the 5th precinct, 
I believe, and I was taken to 3rd and E Sts., where I was let out of 
the headquarters car and went home. 

Q. And you say you were taken after that on that Saturday- 

A. On the same Saturday, yes. 

Q. To the 9th precinct? A. No, I wasn’t taken back. They 
turned me loose after that. 
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Q. You are still on bond? A. Still on bond. 

Q. Did you in fact participate in the hold up of Mr. Mervis? A. 
I did not. 

Q. Did you have anything to do with it whatsoever? A. Noth¬ 
ing whatsoever.” 

On cross-examination, witness testified that he corroborated what¬ 
ever Sutton said on Saturday morning, knowing that he could prove 
his innocence as to both the murder and robbery charge; that on the 
night of the robbery he was at home. 

Witness on August 14.1013, was convicted of petty larceny 

51 and on October 22, 1914 entered a pica of guilty to five 
charges of joy riding” (R., 240). 

That then and thereupon the defendants in order to maintain the 
issues on their part joined, produced as a witness, Miss Lena Farley, 
who testified, 

On direct examination: That on the night of January 15, 1921, 
the defendant, McDonald, came to lier place of employment, The 
Palace Laundry, Office at Fourteenth and “L” Sts. N. \V., a little 
after nine o’clock P. M.; that he remained there with her until ten 
or ten thirty o’clock P. M., when he escorted her home where he re¬ 
mained, at her apartment, until 12.30 or 12.45 o’clock A. M., when 
he went to his own room in the same apartment. 

On cross-examination: Witness testilied that the defendant Mc¬ 
Donald, always came to escort her home when she worked late on 
Saturday nights. That on Saturday night, January 15th, Mr. and 
Mrs. Martin were also in the apartment house; that she knew posi¬ 
tively it was a Saturday night, the 15th of January that the defend- 

i m » • 

ant, McDonald, had called for her at her place of employment; that 
when they returned to her apartment about 10.30 o’clock P. M., she 
prepared a little lunch and that after eating it she and McDonald 
remained in the kitchen until 12.30 or 12.45 A. M. 

And thereupon the defendants rested. 

W hereupon the Government in rebuttal recalled as a witness, Ed¬ 
ward J. Kelly, who testified: 

On direct examination: That neither he nor anyone in his pres¬ 
ence had threatened the defendants with the fact that they could be 
held in jail for nine (9) months. 

WJiereupon the following occurred: 

Q. It has been testified that you grilled these defendants with 
reference to some robberies of a Chinaman and another mer- 

52 chant. Will you tell the jury everything that transpired in 
that connection? 

Mr. JIawken: Now, wait a minute. Is this direct examination? 
I submit that you cannot do that. You can ask him whether or 
not he grilled them with reference to that matter, but are we going 
to open this whole case again ? 
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Mr. Cromelin: It is something new that came out on the defense, 
that these men were accused of these other robberies. They said 
that they were examined about that and accused of that, and 1 want 
the jury to have what was actually said and done at that time. 

Mr. McNamara: You have to ask categorical questions. 

Mr. Hawken: Well, if Your Honor please, in rebuttal they have 
to, because otherwise it opens up the whole case anew. Limit it to 
questions that have been asked the defendants and the time and 
place, if this did not occur or that did not occur or the other did not 
occur. 

The Court: No, indeed. I just want to suggest again, as I did to 
Mr. McNamara, this is not for the purpose of impeaching the credi¬ 
bility of the witness. It is for the purpose of contradicting the wit¬ 
ness. Now, these witnesses—some or all of them, all of them, I 
think—have said that the detectives questioned them, grilled them 
is the way they put it, I think that was the word, about a number of 
other robberies. Now, suppose they did not. They can at least say 
that they did not; but the inference that is to be drawn from their 
testimony, unless you will preclude yourself from arguing it by a 
statement now, the argument that will surely be made to this jury if 
I do not make a bad guess about it, is that these men were taken 
there and accused by implication, as Ruff says,—they were accused 
of all sorts of things for the purpose of frightening them into 
53 making a confession about this particular thing. Now, if 
you will sav that you arc not going to argue that, then we 
can shorten the argument by my sustaining the objection. But, if 
you do not say it, then I am going to let Sergeant Kelly tell in the 
first place whether he did or did not question them about these 
things, and if he says he did. then what he said to them, because 
we have got to know, if there is going to be a claim of a compulsory 
confession—we have to have the atmosphere of the whole business. 

Mr. Hawken: But, if Your Honor, please, Mr. Kelly, when he 
was on the stand before, was asked if he did not put other charges 
against them and question them with reference to other charges. 
My recollection is, and I think the record will bear me out, that he 
said, “No.” Now, then, counsel asks him with reference to a Chinese 
hold-up and some other hold-up, and asks him what was said in that 
matter. 

Mr. Cromelin: I do not think I ever heard anything about a 
Chinese hold-up or a laundry hold-up, or whatever it was, until the 
defendants took the stand. 

Mr. Hawken: You do not recall that the witness was asked on 
cross-examination if it was not a fact that these defendants were 
questioned about a number of robberies, and he said “No?” 

Mr. Cromelin: He might have said that. 

Mr. Hawken: And then you asked him to go ahead and state the 
circumstances in connection with the other robberies. 

Mr. Cromelin: And then these defendants took the witness stand. 

The Court: I overrule the objection. 

Mr. Hawken: Note an exception ” 
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54 That then and thereupon the Government to further main¬ 
tain the issues on its part joined, produced as a witness in 

rebuttal, Guy E. Burlingame, who testified: 

On direct examination; That he was a member of the Police De¬ 
partment, but was never present when any statement was made to 
the defendants that they could be held for nine (9) months in jail. 

That then and thereupon the Government to further maintain the 
issues on its part joined, recalled as a witness, in rebuttal, Arthur 
B. Scrivener: who testified: 

On direct examination: That he never at any time stated to either 
of the defendants that they could be held for nine (9) months in 
jail and then indicted. 

“By Mr. Cromelin: Was there any message sent out to anyone 
else in response to McDonald's request? 

A. Why, a messenger was sent to his apartment. 

Q. When was that? What was it and what was the result of it? 

By Mr. Hawken: 

Q. Did you take it? A. I did not. 

Mr. Hawken: I object. 

By Mr. Cromelin: 

Q. At the time the message was sent, were you there at the time 
it was given by McDonald? A. I was. 

Q. What did he say? A. lie said he wanted some shirts for him¬ 
self and also for Sutton. 

Q. Did the shirts ultimately come back? A. They did. 

Q. Did you see them when they did come back? A. Yes 

55 sir, I did. 

Q. Who got them? A. Sutton and McDonald. 

Q. What was said when the shirts came back. A. I don’t get 
what you mean. 

Q. Well, was there any further conversation as to who the shirts 
had been gotten from? A. Thev were gotten from Mrs. Fading” 
(R., 267-268). 

“Q. Did you get them? A. I did not. 

Mr. Hawken: Then I object and ask that that go out. 

The Court: He is speaking about a conversation. 

Mr. Hawken: I have an additional objection. If Your Honor 
please. The question as to the voluntariness or involuntariness of 
the confession, according to my reading of the authorities, is that 
it must first be proved that it was voluntary, before it can be ad¬ 
mitted, and even after it having been proved that it was voluntary, 
then the defendants can offer evidence as to the involuntariness, and 
then when it comes to rebuttal, there cannot be any further proof, 
as you are allowing here, and as it should have been done in the first 
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instance, that it was voluntary. I just want an exception and that 
is my ground. 

The Court: Very well.” 

And thereupon the Government rested. 

The foregoing is the substance of all the testimony taken at the 
trial of this case and next thereupon the defendants by their counsel 
offered the following prayer, which said prayer was refused except 
as charged. 

56 In the Supreme Court of the District of Columbia. 

No. —. Criminal. 

United States 


vs. 

Herbert Ruff et al. 

Defendant's Prayer No. 1. 

No confession is deemed to be voluntary if it appears to have been 
caused by any inducement, threat, or promise proceeding from a 
person in authority, and having reference to the charge against the 
accused person or persons, whether addressed to him or them directly 
or brought to his or their knowledge indirectly, and if such induce¬ 
ment, threat or promise gave the accused reasonable grounds for 
supposing that by making a confession the accused would gain some 
advantage or avoid some evil in reference to the proceeding against 
him. And in this connection you are instructed that police officers 
and detectives having the accused person or persons in custody are 
persons in authority. And it is for the jury to determine for them¬ 
selves whether the alleged confession of the defendants was made 
freely and voluntarily without any influence of hope or fear. If so 
they may consider it, if not, it is no evidence. And the slightest 
menace or threat, or any hope engendered or encouraged that the 
defendants’ case will be lightened or more favorably dealt w’ith if 
he will confess, is enough to exclude the confession thereby super¬ 
induced; and any words spoken in the hearing of the defendants 
which might have, in their nature, engendered such fear or hope, 
render it necessary that a confession made within a reasonable time 
afterwards shall be excluded, unless it is shown by clear and full 
proof that the confession was voluntarily made after all trace 
57 of hope or fear had been fully withdrawn or explained away. 

Refused except as charged. Exception. 

WALTER I. McCOY, 

C. jy 

and exception to the refusal of the Court to grant said prayer as sub¬ 
mitted, duly noted. 

5—3937a 
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Thereupon the case was argued to the jury by counsel for the Gov¬ 
ernment and defendants, respectively. 

And next, thereupon, the Court charged the jury, as follows: 

Charge. 

‘‘The Court (Mr. Chief Justice McCoy): Gentlemen of the jury, 
these defendants and all and each of them are entitled to the pre¬ 
sumption of innocence of the crime with which they are charged, 
each one is entitled to that presumption until you are satisfied be¬ 
yond a reasonable doubt that he is guilty. 1 am requested to charge 
and do charge on behalf of each of the defendants that by the term 
reasonable doubt as used in the instructions is meant the state of 
the case after the entire comparison and consideration of all of the 
evidence leaves the minds of the jurors in that condition that they 
cannot say that they feel an abiding conviction to a moral certainty 
of the truth of the charge; a certainty that convinces and directs 
the understanding and satisfies the reason and judgment of those 
who are bound to act conscientiously upon it. 

Unless that may not be altogether clear, I want to say that rea¬ 
sonable doubt is no mysterious thing, it is simply a condition of 
mind in which you find yourselves after you have considered all the 
evidence in the case as it relates to the charge which is being 
58 tried here. You have heard what has been testified to. You 
make up your minds what part of it you believe and what 
part of it you do not believe. Taking that part which you do be¬ 
lieve, you ask what it means and what it signified. If it goes directly 
to the proof of the crime, of course that means only one thing. If 
it does not go directly to the proof of the crime, then you begin 
to draw’ inferences from it and ask whether it leads to an inference, 
together with all the other facts in the case, that a crime has been 
committed here, or that a crime has not been committed. In other 
v’ords, you handle evidence just as you handle evidence in your 
everyday business. You all act on evidence, that is what we all do, 
w*e act on what we see and know ourselves, and we act upon what 
the fact is and on the basis of the conclusions or facts we base our 
conduct. 

The only difference between a civil trial and what a man does 
in ordinary conduct of his affairs in this: in a civil trial the plain¬ 
tiff or the person w’ho advances the proposition as true, and on the 
basis of which he may be entitled to recover a verdict, is required 
to satisfy a jury only by a fair preponderance of evidence and not 
beyond a reasonable doubt, and it is exactly so in your ordinary 
everyday affairs. If w’e sat still and did nothing until w’e w’ere 
satisfied beyond a reasonable doubt of every fact which naturally 
enters into our calculations we would be sitting still forever, having 
what w’e call a reasonable doubt. In other w’ords, vou should handle 
the evidence just as you w’ould handle any evidence that comes to 
you under ordinary circumstances and make up your minds whether 
you are satisfied beyond a reasonable doubt that these defendants are 
guilty of robbery as charged here in this indictment, and you must 
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find beyond a reasonable doubt that these defendants did do 

59 the acts, and each one of them, which are called the essen¬ 
tial acts necessary to constitute the crime of robbery. 

The indictment is in two counts. The first count without reading 
it all alleges that these defendants by forcing, violence and by 
sudden and stealthv seizure and so forth did feloniously steal and 

w %> 

take from the person of any one Harry A. Mervis certain property. 
The value of the property is alleged in here, but it is not essential 
that you should find that the value of the property was, because 
the statute is that the crime has been committed so far as the ques¬ 
tion of the value of the property is concerned if anything of value 
was taken under the circumstances which would constitute the 
crime of robbery. 

The second count of the indictment is the same as the first count 
of the indictment except that it alleges that the same sort of taking 
from the person of Mrs. Mervis. 

If you are satisfied beyond a reasonable doubt, as I have stated, 
that any one or all of the defendants was guilty under either or 
both counts set forth in this indictment, then you should bring in 
your verdict of guilty under one or both of the counts, accordingly 
as you may find, and a verdict of guilty against one or any of the 
defendants, if you find them guilty. Of course if, on the other 
hand, you find that they are not guilty or find that they are not 
guilty under either of the counts your verdict should be not guilty 
accordingly. 

As I said, the statute charges in the words which I have indi¬ 
cated. So if vou find bevond a reasonable doubt that the defendants 

%j *. 

by sudden and stealthy seizure or a snatching or by force and vio¬ 
lence or by putting in fear, took the property of either of these per¬ 
sons, the personal property of either of these persons or any 

60 other person or property specified in the two counts of the 
indictment with the intention of permanently depriving the 

owner or owners of that property, of their ownership in it, then your 
verdict should be guilty as indicated. 

If vou are not satisfied bevond a reasonable doubt as to all or anv 

V bJ V 

of the defendants, then your verdict should be not guilty as to any 
or all of them according as the evidence satisfies you, as I have said. 

Now, if is unnecessarv for me to call vour attention to the fact 
that a grea/ deal of the time in the trial of this case has been taken 
up in regard to the testimony of an alleged confession made by all 
of the defendants. A confession is not to be made use of by the 
jury in determining whether or not a person on trial for a criminal 
offense is guilty unless that confession was the voluntary act of the 
person who is said to have made it. That is, if the confession was 
made, if the statement was made as claimed, or substantially as 
claimed, admitting that the person making the statement was guilty 
of the crime with which he stands charged, that statement must have 
been, as I say, the voluntary statement of the defendants, it must 
not have been brought about by fear of consequences that might 
come to him if he did not make a statement, nor must it have been 
brought about by any promises held out to him which led him to 
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think that he would gain any advantage whatever by making a con¬ 
fession rather than standing mute or denying that he was guilty 
of a crime. 

Now, of course, whether a confession is voluntary or involuntary 
must depend not only on what may have been said to the person 
said to have made it, but of course it may depend upon circum¬ 
stances under which the defendant or the person accused 

61 found himself at the time he is said to have confessed. And 
when you come to consider this manner whether or not these 

alleged confessions that have been testified to here in court were 

the free and voluntarv acts of these defendants, vou must take into 

«/ * *. 

consideration what was said to them and all the circumstances sur¬ 
rounding them at the time they are said to have made confessions. 

Of course, in the first place, 1 think it may fairly be said that in 
substance here it is admitted that they did confess. It is not agreed 
absolutely, as I remember the testimony, that they made all the state¬ 
ments which the officers who have testified said they made—but that 
is for you to say, in determining just how far they went in these 
statements they made. But it is not disputed here that upon the 
Saturday morning about which we have heard they admitted some¬ 
thing in regard to their action in the perpetration of this crime. 

So practically the thing for you to consider in the matter, then, is 
what I have said, and that is whether or not it was voluntarv in its 
character. If you are not satisfied beyond a reasonable doubt that 
the confession was voluntary, then you will have to take the case up 
upon the other facts which remain after you have rejected the con¬ 
fession and upon those facts make up your minds whether or not 
these defendants are guilty. 

But even if vou should find that the confession was not a volun- 
« 

tarv act on their part and therefore reject it and not give it any con¬ 
sideration, that does not mean that you should have out of your 
mind, if you believe the testimony as testified to, that some inde¬ 
pendent fact was discovered as the result of this confession, and what 
I mean to call your attention to by that is this. If I do not 

62 mis-tate the testimony, it was on account of some confession 
on the part of somebody that this pin was discovered in the 

house of Ruff. That is a fact independently of whether the con¬ 
fession may be used. It may have been discovered as the result of 
the confession, but it is an admitted fact in the case. And likewise 
in regard to this wedding ring of Mrs. Mervis. If you believe that 
as the result of the confession of these defendants, which confession 
you may feel constrained to reject, if you should find it is not vol¬ 
untary, and yet the officers were led to the place where this ring taken 
from Mrs. Mervis, if it was taken, was found in the sewer, and if you 
believe that these defendants got their knowledge of where that ring 
was or the one that threw it there got his knowledge of what it was, 
because he himself threw’ it there and not because he had heard it 
from Lew’is in some way or other, then you may consider the find¬ 
ing of that ring there as a fact to have weight w’ith you in making 
up your mind w’hether or not these defendants are guilty or not, even 
if you have to reject the confession, as I have said. 
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Now, then, in regard to the question of whether or not the con¬ 
fession was voluntary or not, it is perfectly proper for officers of the 
peace, in a proper way and within the limitations that I have indi¬ 
cated, to ascertain whether a crime has been committed. So you are 
not to find merely from the fact that the officers were going about to 
discover whether this crime or some other crime had been committed 
by these defendants, merely from that fact alone, that anything that 
came out of the mouths of the defendants was an involuntary thing 
or a thing done under compulsion. You may give to the circum¬ 
stances of the inquiries made by the officers here such weight as you 
think they are entitled to, but it does not follow as a matter 

63 of law that the confession was involuntary because made to 
the officers at a time when they were endeavoring to find out 

who was guilty of some supposed crime. 

Now, the situation in regard to Ruff, as of course you all know on 
the evidence in the case, is different from the situation with regard 
to McDonald and Sutton. That is to say, it is different on the evi¬ 
dence, but it is not different on the law provided you find certain 
facts in regard to Ruff which are mentioned in the testimony. There 
is no evidence in the case to the effect that Ruff was there at the 
garage at the time when these articles are said to have been taken 
from Mr. Mervis and Mrs. Menus. But it is unnecessary that he 
should have been there in order that you may find him guilty of the 
crime of robbery, because it is the law of the District of Columbia 
that a person who is an accessory to a crime before the commission 
of that crime is as guilty as the principal and may be so indicted and 
charged in the indictment that is found against him. He is prop¬ 
erly charged as a matter of criminal pleading as a principal because 
the claim as to him which the Government makes is that he was an 
accomplice or an accessory before the fact. 

I am not going to review the evidence in regard to Ruff. I might 
state it inaccurately or might not state all of it and so perhaps lead 
to some belief that I may have given more weight to something I 
might state than to some other fact that I might not remember; but 
if he went along with these defendants and with Lewis for the pur¬ 
pose of perpetrating this crime and followed up after these complain¬ 
ing witnesses for the purpose of aiding and abeting them in the 
committing of the crime, and after assuming now that they 

64 did leave the automobile and went to the garage for the pur¬ 
pose of holding up these two people, if Ruff was waiting by 

for the purpose of aiding them in getting away after the perpetration 
of the crime, this hold-up, if you are satisfied of those facts beyond a 
reasonable doubt, then you may find Ruff guilty as indicted. 

Of course, if you are not satisfied of these facts beyond a reasonable 
doubt, you should find him not guilty. 

I have been asked to charge that if you believe that the only part 
that Ruff took in the robbery was that if he participated in a division 
of the booty he is not guilty. Of course, that goes without saying— 
if that is all he did. If after the robbery was committed he simply 
sat down and got some of the proceeds he was not guilty of robbery. 
But if he did get some of the proceeds under certain circumstances 
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or had them, you may take that fact into consideration in determin- 
ing whether or not he was a participant in the crime in the manner 
which I have indicated to you. 

There is just one thing more. You have heard evidence here in 

regard to the conviction of each one of these defendants of various 

other crimes. Of course, each one of them is here on trial simply 

and solely for this crime. They may have been guilty of the other 

crimes, but the fact that they were guilty of the other crimes is no 

reason for convicting them of the crime with which they arc being 

charged and tried here now. But the sole purpose of that testimony, 

under our statute, is for the purpose of enabling you as jurors to 

determine what credibility and what credence you will give to their 

testimony; that is to say, you ask yourselves this question: Here are 

men that have been indicted for crimes and have gone on the stand. 

In view of the fact that they have been convicted of crimes, 

Go what weight shall we give their testimony? That is for you 

to sav. 

%, 

One other matter. If you believe that any witness has deliberately 
testified falsely about any material fact in this case, you are at liberty, 
if you so choose, to disregard all of his testimony. 

That does not mean to say that you must reject it. You may 
reject all of it if you care to, or you may take part of it as true 
and part of it as false. 

Now, gentlemen, if you are not satisfied beyond a reasonable 
doubt that those defendants, or any of them, are guilty as charged, 
then vour verdict should be accordingly, and on each of the counts, 
the two counts in the indictment. If. on the other hand, you are 
satisfied beyond a reasonable doubt that they are guilty of the 
crime with which they stand charged, then your verdict should be 
guilty. 

Mr. Hawken: May it please Your Honor, I would like to make 
one or two observations. Your Honor in referring to the testimony 
a few moments ago said if they found that after leaving the car 
the two men in the car followed. That was not the evidence. 

The Court: No indeed. I said that if after the two men that 
were said to have held up the two people got out of the car, if lie 
stood by after that, after they had been guilty of the hold-up, that 
he would be an accessory and guilty as a principal. 

Mr. Hawken: That is all right. Then if Your Honor please 1 
did not hear Your Honor read that instruction to the jury that the 
jury must find beyond a reasonable doubt that the confession was 
voluntary. 

The Court: I said so in my charge. 

Mr. Hawken: I did not hear it. 

The Court: I did not read it, but I said so. 

66 Mr. Hawken: And Your Honor said to the jury that if 

thev sat still until thev were convinced bevond a reason- 

*7 • ** 

able doubt they would sit still forever. 

The Court: I made some such remark as that applying to men 
in the ordinary course of the affairs of life, that if they had to be 
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convinced beyond a reasonable doubt of everything they would sit 
still forever. I did not mean that this jury would do that. 

Mr. Hawken: I would like an exception to that. 

The Court: What is the ground of your exception? 

Mr. Hawken: The ground is that that is practically telling the 
jury nobody could be convinced beyond a reasonable doubt. 

The Court: I did not mean anything of the kind, and gentlemen 
of the jury, you will be good enough to forget that I said anything 
of that kind. I cannot say I did not say it, but forget that I said 
if people waited until they were convinced of any ordinary fact 
until they had no reasonable doubt of it, that they would be wait¬ 
ing forever. Perhaps Mr. Hawken was right in his suggestion as 
to that phrase, and I ask you to forget it, and satisfy yourselves 
about the evidence in this case by reasoning in regard to the facts 
which you believe as human beings in reaching your conclusion 
accordingly. 

Mr. Hawken: That is perfectly satisfactory.” 

And thereupon the jury retired and returned a verdict of guilty 
as indicated as to each of the defendants. 

An appeal was noted in open court to the Court of Appeals. Be 
it further remembered that the several objections and exceptions 
made and taken in the course of the trial of this cause were sever¬ 
ally made and taken in the foregoing Bill of Exceptions as they 
purport to have been made and taken and the defendants 
G7 pray the Court to sign and seal this, the defendants’ Bill of 
Exceptions and the same is accordingly done, now for then 
this Fourth day of January A. D., 1923. 

WALTER I. McCOY, [seal.] 

Justice. 


0. K. 

J. H. BILBREY, 

AssL U. S. Atty. 
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